Summary
Introduction
Section 12(1)(d) of the Constitution of the Republic of South Africa 1 provides that everyone has the right 'not to be tortured in any way'. Section 12(1)(e) provides that everyone has a right 'not to be treated or punished in a cruel, inhuman or degrading way'. The rights under sections 12(1)(d) and (e) are non-derogable under the South African Constitution. 2 In S v Mthembu, 3 the South African Supreme Court of Appeal (SCA) observed that, as in the case of torture, which is absolutely prohibited under international human rights law, 'our Constitution follows suit and extends the non-derogation principle to include cruel, inhuman and degrading treatment'. 4 South Africa is also a state party to regional and international human rights instruments that prohibit torture, cruel, inhuman or degrading treatment or punishment. 5 South Africa recently enacted legislation criminalising torture -the Prevention and Combating of Torture of Persons Act. 6 This legislation which aims at, inter alia, giving effect to South Africa's obligations under the Convention against Torture (CAT), is silent on the issue of evidence obtained through torture. 7 Section 35(5) of the South African Constitution provides:
Evidence obtained in a manner that violates any right in the Bill of Rights must be excluded if the admission of that evidence would render the trial unfair or otherwise be detrimental to the administration of justice.
Section 35(5) allows a court to admit evidence obtained in violation of a right or rights in the Bill of Rights, provided that the admission of the evidence in question would not render the trial unfair or otherwise be detrimental to the administration of justice. There is a growing jurisprudence from South African courts on section 35(5) and it is beyond the ambit of this article to deal with that jurisprudence. This is so especially in light of the fact that this jurisprudence does not deal with South Africa's international obligation to exclude evidence obtained through cruel, inhuman and degrading treatment (CIDT). through torture, the discussion is very brief and is devoid of reference to any international human rights instrument. 9 South African courts have held that evidence obtained through torture is inadmissible. What is not clear is whether evidence obtained through CIDT is also inadmissible under all circumstances. The purpose of this article is to rely on the practice of the Committee against Torture (CAT Committee) to argue that, because of the fact that the circumstances that lead to torture are not different from those that lead to CIDT, courts are urged to hold that evidence obtained through CIDT is also inadmissible. The article first deals with the status of evidence obtained through torture to lay the ground for the argument that evidence obtained through CIDT should be inadmissible.
South Africa's international and regional obligation to exclude evidence obtained through torture
As mentioned earlier, South Africa is a state party to the CAT. Article 1(1) of the CAT defines torture to mean any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. It does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions.
This definition was relied on by South African courts before the Prevention and Combating of Torture of Persons Act was enacted.
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Section 3 of this Act substantially reproduces the definition of torture under article 1(1) of the CAT. However, unlike the CAT, the Prevention and Combating of Torture of Persons Act does not prohibit the admission of evidence obtained through torture. In regard to the admissibility of evidence obtained as result of torture, article 15 of the CAT cannot be clearer. It requires that '[e]ach state party shall ensure that any statement which is established to have been made as a result of torture shall not be invoked as evidence in any proceedings, except against a person accused of torture as evidence that the statement was made. The absolute prohibition on the use of torture in both our law and in international law therefore demands that "any evidence" which is obtained as a result of torture must be excluded 'in any proceedings.'
The above finding by the SCA brings me to the second point that I would like to make about article 15 of the CAT. Article 15 refers to 'any statement'. Jurisprudence and practice from the CAT Committee shows that in cases where the Committee has dealt with article 15, the evidence in question was either a confession or a statement. 13 However, the SCA held above that the absolute prohibition of torture in national and international law means that 'any evidence' obtained as a result of torture must be excluded. There are two important issues to note about this finding. First, the Court, although it refers to article 15 of the CAT, does not hold, and rightly so in my opinion, that it extends beyond statements obtained as a result of torture. The drafting history of article 15 clearly shows that the drafters consciously made a decision to limit it to statements obtained as a result of torture.
14 Second, in order to ensure that the loophole in article 15 is cured, the SCA invokes, rather ingeniously, the argument that the prohibition on the use of torture is absolute in national and international law and, because of that prohibition, 'any evidence' obtained in violation of the right to freedom from torture 'must be excluded in "any proceedings"'. This same approach has been adopted by the Supreme Court of Zimbabwe in the case of Mukoko v Attorney-General. 15 One should recall that the right to freedom from 11 Eg, in its first proposal Sweden had suggested that the Convention should also prohibit the admission of evidence obtained through CIDT. torture be excluded. 24 The Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment has recommended that statements obtained as a result of torture not be admitted in evidence. 25 The Human Rights Committee has similarly recommended that evidence obtained through torture be inadmissible. 26 It is argued that all those situations have different implications in the South African law of evidence. In cases where a state is required to ensure that a statement made as a result of torture is inadmissible, strictly speaking, the obligation in question would require the state to exclude confessions, admissions and extra-curial statements. In the South African law of evidence, these are three different but related kinds of evidence. 27 In terms of this obligation, real evidence based on an inadmissible statement could be admitted. For example, the statement is excluded but a weapon discovered on the basis of the statement that was made as a result of torture is admissible. This is the practice in countries such as Uganda. Ugandan courts have always excluded confessions or admissions obtained as a result of torture. 28 However, in Uganda 'evidence obtained through information obtained by torture is admissible and the police have been keen to exploit this loophole'. 29 In light of the above jurisprudence from the South Africa courts, this interpretation of article 15 of the CAT is not acceptable in South Africa. The second issue relates to the CAT Committee's observation that state parties should ensure that confessions made as a result of torture are inadmissible. As mentioned earlier, in the South African law of evidence there is a clear distinction between a confession, on the one hand, and an admission, on the other. This distinction has been emphasised recently by the SCA. 30 A strict interpretation of this approach would mean that an admission and real evidence or any fact discovered as a result of torture would be admissible. As in the first situation above, jurisprudence from South African courts shows that this would also be untenable in South Africa. The last approach, and one which is supported by jurisprudence from South African courts, is the requirement to exclude any evidence obtained as a result of torture. This would require the exclusion of statements, admissions, confessions, real evidence and any fact discovered as a result of torture. This is a broader and more progressive application of article 15. Admittedly, article 15 is expressly limited to statements, but it would be an affront on the accused's right to a fair trial to admit any evidence obtained as a result of torture. Admitting evidence obtained as a result of torture would also encourage law enforcement officers to use torture easily as a method of interrogation. 31 The issue of the manner in which the CAT Committee and other UN human rights bodies have dealt with the admissibility of evidence obtained as a result of CIDT is dealt with in the next section.
As at the United Nations (UN) level, at the African regional human rights level South Africa also has an obligation not to admit evidence obtained as a result of torture. As mentioned earlier, article 5 of the African Charter on Human and Peoples' Rights (African Charter) protects the right to freedom from torture. In Egyptian Initiative for Personal Rights and Interights v Egypt I, 32 the African Commission on Human and Peoples' Rights (African Commission) found that the victim's trial had been unfair because they had been convicted, inter 30 See Litako (n 27 above). 31 In Mukoko (n 15 above), the Supreme Court of Zimbabwe held that '[t]he rationale for the exclusionary rule is the protection of any person suspected of a crime who is in the custody of a public officer from torturous, or inhumane or debasing invasions of his or her dignity and physical integrity. Its object is to ensure that criminal prosecutions which are a direct consequence of the pre-trial illegality violative of fundamental rights of an accused person to freedom from torture, inhuman and degrading treatment are not used to give legitimacy to such conduct. The rule has nothing to do with the fair determination of the guilt or innocence of the accused person. Where there is independent evidence which has been obtained lawfully and on which reasonable suspicion of the accused person having committed the criminal offence with which he or she is charged is founded, an order of permanent stay of a criminal prosecution is not justified. The rule represents a device designed to deter disregard for constitutional prohibitions and give substance to constitutionally-protected fundamental rights. The exclusionary rule as a remedy for the enforcement of the protection of fundamental rights under the Constitution is not intended to immunise an accused person from criminal prosecution for any action he or she is reasonably suspected of having committed which is provable at the trial by independent evidence lawfully obtained. ' [i]n interpreting article 7 of the African Charter, the African Commission has stated that 'any confession or other evidence obtained by any form of coercion or force may not be admitted as evidence or considered as probative of any fact at trial or in sentencing'. … [T]his Commission has held that 'any confession or admission obtained during incommunicado detention shall be considered to have been obtained by coercion'.
The African Commission added that 34 t]hese principles correspond with other international human rights norms, addressed in relation to torture and ill-treatment, under which evidence and confessions obtained through torture or cruel, inhuman and degrading treatment, cannot be used in judicial proceedings apart from for the purpose of prosecuting the act of torture or ill-treatment itself.
The African Commission further stated that 35 [o]nce a victim raises doubt as to whether particular evidence has been procured by torture or ill-treatment, the evidence in question should not be admissible, unless the state is able to show that there is no risk of torture or ill-treatment. Moreover, where a confession is obtained in the absence of certain procedural guarantees against such abuse, for example during incommunicado detention, it should not be admitted as evidence.
The African Commission concluded: 36 The victims in this case all raised allegations of torture and ill-treatment. These allegations are at least consistent with the circumstances of their case, such as the incommunicado nature of their detention and the reports of the FMA which, at a minimum, indicate a risk of ill-treatment. Despite these concerns, the 'confessions' were admitted as evidence and appear to have formed at least part of the basis of their convictions and the imposition of the death penalty. The reliance on such evidence violates article 7 of the Charter.
The question is to what extent the above decision of the African Commission strengthens the position of the exclusion of evidence obtained as a result of torture. Below are some of the observations that one could make about the above finding. One, for a confession or any other evidence to be excluded, it is not a requirement that the victim has been tortured. All that is needed is that coercion or duress was used. This is in line with South African law to the effect that, for a confession to be admissible in evidence, it should have been made freely and voluntarily and without undue influence. 37 The African Commission also holds that evidence obtained through torture or CIDT cannot be used in judicial proceedings. This reasoning is broader than the stipulation under article 15 of the CAT which, as we have seen above, is limited to evidence obtained through torture. This issue will be dealt with in detail below. The third point is that, where a victim alleges that a confession was obtained as a result of torture, coercion or duress, the state has the burden to prove that the confession in question was obtained freely, voluntarily and without undue influence. This is the same position as in South African law. 38 Finally, the African Commission's finding seems to suggest that for a confession or evidence that was obtained as a result of torture, coercion or duress to be inadmissible, the torture, coercion or duress should have been inflicted or directed against the accused. It is argued that such an interpretation would make room for law enforcement officers to torture third parties for the purpose of acquiring evidence to use against the accused. As indicated earlier, in Mthembu the SCA held that article 15 of the CAT is applicable to evidence that is obtained from the accused and third parties. Like the South African SCA, the Zimbabwean Supreme Court held, in the case of Mukoko v Attorney-General, that evidence or information obtained from the accused or a third party through torture is inadmissible. 39 The above discussion demonstrates that, at the national, regional and international levels, evidence obtained through torture is inadmissible. Although some South African authors and the Constitutional Court have cautioned against laying down a hard and fast rule on excluding evidence obtained through violating any right in the Bill of Rights, 40 it is submitted that there is no doubt that a rule exists in international law and in South African law that evidence obtained through torture must be excluded. Below our attention shifts to the question of evidence obtained through CIDT. will be argued that South Africa has that obligation. In support of my argument I will rely on South African law and the emerging practice from international human rights bodies or mechanisms. However, before I embark on that discussion, it is critical to say a few things about cruel, inhuman and degrading treatment or punishment.
Unlike torture, CIDT is not defined under the CAT. This is attributable to the drafting history of the Convention. Nowak and McArthur observe that '[d]uring the drafting of article 16, it … soon became clear that a proper definition of the term cruel, inhuman or degrading treatment or punishment was impossible to achieve'. 42 Different approaches have been suggested as the criterion that should be used to distinguish torture from CIDT. Nowak and McArthur argue that 43 the decisive criterion for distinguishing torture from cruel and inhuman treatment is not the intensity of the pain or suffering inflicted but the purpose of the conduct, the intention of the perpetrator, and the powerlessness of the victim.
They add that '[d]egrading treatment or punishment can be defined as the infliction of pain or suffering, whether physical or mental, which aims at humiliating the victim'. 44 On the other hand, the CAT Committee has stated that '[i]n comparison to torture, ill-treatment may differ in the severity of pain and suffering and does not require proof of impermissible purposes'. 45 The Committee stated that 46 [t]he obligation to prevent torture in article 2 is wide-ranging. The obligations to prevent torture and other cruel, inhuman or degrading treatment or punishment (hereinafter 'ill-treatment') under article 16, paragraph 1, are indivisible, interdependent and interrelated. The obligation to prevent ill-treatment in practice overlaps with and is largely congruent with the obligation to prevent torture. Article 16, identifying the means of prevention of ill-treatment, emphasizes 'in particular' the measures outlined in articles 10 to 13, but does not limit effective prevention to these articles, as the Committee has explained, for example, with respect to compensation in article 14. In practice, the definitional threshold between ill-treatment and torture is often not clear. Experience demonstrates that the conditions that give rise to ill-treatment frequently facilitate torture and therefore the measures required to prevent torture must be applied to prevent ill-treatment. Accordingly, the Committee has considered the prohibition of ill-treatment to be likewise non-derogable under the Convention and its prevention to be an effective and nonderogable measure.
In a South African context, it is important to draw a distinction between torture, on the one hand, and CIDT, on the other. This is because of the fact that courts have expressly held that any evidence obtained through torture must be excluded. Of course, the inquiry to exclude that evidence has to be conducted in light of section 35(5) of the Constitution. It is submitted that there is only one possible outcome of the inquiry under section 35(5) of the Constitution when the court is dealing with evidence obtained through torture: that evidence must be excluded. In other words, once a court finds that torture was used, it has no alternative but to exclude the evidence. In the case of Tandwa, the SCA held that evidence obtained through any form of 'compulsion' is inadmissible. Another meaning for compulsion is force, and force always includes physical power or the threat of physical power. In other words, the person in custody, although not tortured, knows that if he or she does not make a confession or give evidence, he or she will be forced physically to do so. The SCA makes it very clear in Tandwa: 47 Though 'hard and fast rules' should not be readily propounded, admitting real evidence procured by torture, assault, beatings and other forms of coercion violates the accused's fair trial right at its core, and stains the administration of justice. It renders the accused's trial unfair because it introduces into the process of proof against him evidence obtained by means that violate basic civilised injunctions against assault and compulsion. And it impairs the administration of justice more widely because its admission brings the entire system into disrepute, by associating it with barbarous and unacceptable conduct.
It is critical at this point to also recall the distinction between two kinds of evidence: a confession or an admission and derivative evidence, that is, real evidence or any form of evidence discovered as a result of a confession. As mentioned earlier, in terms of section 217(1) of the Criminal Procedure Act, 48 for a confession to be valid it has to have been made freely and voluntarily, the confessor must have been in his or her sound and sober senses and he or she must not have been unduly influenced. At common law, an admission must also be made freely and voluntarily for it to be admissible. 49 Against that background, a confession made as a result of CIDT is inadmissible on the basis of section 217. However, the inquiry does not stop there. Section 218 of the Criminal Procedure Act provides:
(1) Evidence may be admitted at criminal proceedings of any fact otherwise admissible in evidence, notwithstanding that the witness who gives evidence of such fact, discovered such fact, or obtained knowledge of such fact only in consequence of information given by an accused appearing at such proceedings in any confession or statement which by law is not admissible in evidence against such accused at such proceedings, and notwithstanding that the fact was discovered or came to the knowledge of such witness against the wish or will of such accused.
(2) Evidence may be admitted at criminal proceedings that anything was pointed out by an accused appearing at such proceedings or that any fact or thing was discovered in consequence of information given by The above ruling by the SCA shows that the mere fact that a confession has been held inadmissible on the basis that it was obtained in violation of the accused's right does not mean that any fact or pointing out derived from that confession, in itself, is inadmissible. The question that a court would have to answer is whether the admission of the evidence in question would render the trial unfair or otherwise be detrimental to the administration of justice.
In the case of torture, the confession and the derivative evidence would have to be inadmissible. However, the position is unclear with regard to a confession obtained as a result of violating the accused's right to freedom from CIDT. The author has not come across any case in which a South African court held that any evidence obtained as a result of violating the accused or a third party's right to freedom from CIDT is inadmissible. This means that, for example, a suspect could be detained under dehumanising conditions to compel him to disclose or point out where he hid the weapon he used in the commission of an offence. Because of the fact that the conditions of his detention cannot be classified as torture, nothing bars a court to invoke section 35(5) to admit the weapon in question as evidence. It should be recalled that the Constitutional Court has expressly held that '[w]hile it is not easy to distinguish between the three concepts "cruel", "inhuman" and "degrading", the impairment of human dignity, in some form and to some degree, must be involved in all three'. efore the deceased died he was not only physically assaulted but also emotionally traumatised. While he lay injured, the appellant and his brother carried on a discussion about first killing him and then burying him under the carcass of a cow. He was then moved to the cornfield. Once there, some discussion took place to the effect that he should not be shot because that would attract attention. A grave was dug for him while he was still alive. Ultimately, he was struck with a pick axe and buried in the most undignified way possible -for doing no more than collecting firewood. In my view, the aggravating circumstances of this case far outweigh all the other factors, when balanced against one another. The killing was cruel, inhuman and degrading and no selfrespecting society can tolerate deeds of this nature. Practice from international human rights mechanisms also appears to be moving towards the exclusion of evidence obtained through CIDT. While commenting on Austria's periodic report, the Human Rights Committee, the body overseeing the implementation of the International Covenant on Civil and Political Rights (ICCPR), welcomed 'the introduction of an express prohibition of evidence obtained by means of torture or cruel, inhuman, or degrading treatment, or other unlawful interrogation methods'. 60 The Human Rights Committee also recommended that the United States should 'refrain from relying on evidence obtained by treatment incompatible with article 7' of the ICCPR. 61 Article 7 of the ICCPR provides that '[n]o one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment'. This clearly means that the Human Rights Committee has made it very clear that evidence obtained through CIDT should be inadmissible. It is argued that this evidence is not limited to confessions but to all evidence. Like the Human Rights Committee, the CAT Committee welcomed legislative steps in Austria on 'the prohibition of evidence obtained by means of torture or cruel, inhuman, or degrading treatment, or other unlawful interrogation methods'. 62 The CAT Committee has called on Gabon to 'amend its legislation in order to make it clear that confessions, statements and other evidence obtained through torture or illtreatment may not be invoked as evidence in legal proceedings'. 63 The Committee made a similar recommendation to Rwanda. 64 The UN Special Rapporteur on the Promotion and Protection of Human Rights and Fundamental Freedoms while Countering Terrorism urged the United States of America to ensure that 'evidence obtained by any form of torture or cruel, inhuman or degrading treatment [is not] admitted in [any] proceedings'. 65 The UN Special Rapporteur on the Independence of Judges and Lawyers urged the government of Tajikistan to prioritise the fact that 66 [a]dequate legal amendments should be introduced to ensure that confessions and other evidence obtained through torture or cruel, inhuman or degrading treatment or duress should under no circumstances be admissible in trials.
As mentioned earlier, the African Commission expressly held in Egyptian Initiative for Personal Rights and Interights v Arab Republic of Egypt 67 that evidence obtained through CIDT was inadmissible. It is argued that, from an international human rights perspective, there is merit in the argument that South African courts should expressly hold that any evidence obtained as a result of CIDT is inadmissible. There are numerous decisions in which the European Court of Human Rights has found that evidence obtained through torture or duress is inadmissible. 68 In Jallow v German, 69 the Court, although it left open the 'the general question whether the use of evidence obtained by an act qualified as inhuman and degrading treatment automatically renders a trial unfair', 70 it added that 71 [i]t cannot be excluded that on the facts of a particular case the use of evidence obtained by intentional acts of ill-treatment not amounting to torture will render the trial against the victim unfair irrespective of the seriousness of the offence allegedly committed, the weight attached to the evidence and the opportunities which the victim had to challenge its admission and use at his trial.
The Court concluded that it 'finds that the use in evidence of the drugs obtained by the forcible administration of emetics to the applicant rendered his trial as a whole unfair' 72 because it had, inter alia, been obtained in violation of the applicant's right to freedom from inhuman and degrading treatment contrary to article 3 of the Convention. 73 Therefore, there is evidence that there are cases where the European Court of Human Rights would find evidence obtained through CIDT inadmissible. However, because of the fact that the Court leaves open the question of whether such evidence should be excluded, this leaves room to some courts to admit such evidence. It is argued that the best approach is that adopted by the African Commission and the practice of the UN human rights bodies above that such evidence should be excluded.
The second point to be made is that, like the right to freedom from torture, the right to freedom from CIDT is also an absolute and non- derogable right under the South African Constitution and in international law. 74 As mentioned earlier, in Mthembu, the SCA held that 75 [t]he absolute prohibition on the use of torture in both our law and in international law therefore demands that 'any evidence' which is obtained as a result of torture must be excluded 'in any proceedings'.
The CAT Committee emphasised that, like the obligation to prevent torture, the obligation to prevent CIDT is also non-derogable. 76 This means, inter alia, that if courts admit evidence which has been obtained through CIDT, they indirectly cast doubt on the absolute and non-derogable nature of the right to freedom from CIDT. South African courts have held that some forms of punishment amount to CIDT and are therefore unconstitutional. 77 If a form of punishment that amounts to CIDT is unconstitutional and, therefore, courts are absolutely prohibited from imposing it, one would expect the courts to follow the same logic when it comes to evidence obtained through CIDT. This should be understood against the background that admitting evidence obtained through CIDT could lead to encouraging law enforcement officers to engage in such acts with the inherent danger that they could cross the boundary and end up torturing their victims. As mentioned earlier, the CAT Committee stated: 78 In practice, the definitional threshold between ill-treatment and torture is often not clear. Experience demonstrates that the conditions that give rise to ill-treatment frequently facilitate torture and therefore the measures required to prevent torture must be applied to prevent ill-treatment.
One of the measures required to prevent torture is the inadmissibility of any evidence obtained as a result of torture. The exclusion of any evidence obtained through CIDT would ultimately strongly contribute to the fight of torture.
It should also be noted that article 16(1) of the CAT provides:
Each state party shall undertake to prevent in any territory under its jurisdiction other acts of cruel, inhuman or degrading treatment or punishment which do not amount to torture as defined in article I, when such acts are committed by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity. In particular, the obligations contained in articles 10, 11, 12 and 13 shall apply with the substitution for references to torture of references to other forms of cruel, inhuman or degrading treatment or punishment. Admitting evidence obtained through CIDT would be contrary to South Africa's obligation under article 16(1) of the CAT. Furthermore, if a person has been treated in a cruel, inhuman or degrading way for the purpose of obtaining evidence from him or her, such evidence should be inadmissible because, as the SCA held in Mthembu: 79 Public policy … sets itself firmly against admitting evidence obtained in deliberate or flagrant violation of the Constitution. If, on the other hand, the conduct of the police is reasonable and justifiable, the evidence is less likely to be excluded -even if obtained through an infringement of the Constitution.
It is difficult, if not impossible, to think of a situation where a violation of the right to freedom from CIDT for the purpose of obtaining evidence would be reasonable and justifiable. It should be remembered that the SCA does not state that the conduct has to be reasonable or justifiable. The conduct in question must be reasonable and justifiable for the possibility to admit evidence obtained in violation of the Constitution to arise.
Section 39(1)(c) of the Constitution provides that '[w]hen interpreting the Bill of Rights a court, tribunal or forum … may consider foreign law'. South African courts have indeed considered foreign law in interpreting the Bill of Rights. 80 It is against this background that it is submitted that South African courts may find jurisprudence emanating from other countries, especially African countries, on the legal status of evidence obtained through CIDT persuasive. 81 Jurisprudence emanating from some African countries is to the effect that evidence obtained through CIDT should be treated 82 However, unlike the Lancaster Constitution, the 2013 Constitution includes a provision which regulates the admissibility of evidence obtained through human rights violations. 83 In Mukoko, 84 which was decided on the basis of the Lancaster Constitution, the Supreme Court of Zimbabwe, in granting the applicant's application for a permanent stay of prosecution on the ground that the evidence that was to be adduced at her trial had been obtained through torture and CIDT, referred to jurisprudence from different jurisdictions, including South Africa, and to article 15 of the CAT and held, inter alia:
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The obligation on the state, through its agents, not to admit or use in criminal proceedings, information or evidence obtained from an accused person or any third party by infliction of torture, inhuman or degrading treatment is not explicitly set out by a separate provision in the Constitution. It would be contrary to the object and purpose of the prohibition under section 15(1) of the Constitution to allow admission or use of such information or evidence in any legal proceedings. A proper interpretation of section 15(1) of the Constitution which takes into account the purpose and broadness of the language underlying the importance of the fundamental value protected, compels the Court to conclude that the obligation on the state not to admit or use information or evidence obtained from an accused person or any third party by infliction of torture, or inhuman or degrading treatment in any legal proceedings attaches to the prohibition of such treatment by section 15(1) of the Constitution. The obligation is inherent in the general terms of the section. It enjoys with the general prohibition the same qualities of being absolute and nonderogable. The condemnation is more aptly categorised as a constitutional principle than as a rule of evidence. Although courts in other African countries, such as Lesotho, 86 Swaziland, 87 Namibia, 88 Tanzania, 89 Malawi, 90 Zambia 91 and Kenya, 92 have held that evidence obtained through torture is inadmissible, the author is not aware of any other court, apart from the Zimbabwean Supreme Court, which has held that evidence obtained through CIDT should be treated as evidence obtained through torture. It is submitted that if South Africa follows the international trend and also the example of the Supreme Court of Zimbabwe, the protection of human rights, and in particular the right to a fair trial, will be strengthened.
Section 39(2) of the South African Constitution provides that '[w]hen interpreting any legislation, and when developing the common law or customary law, every court, tribunal or forum must promote the spirit, purport and objects of the Bill of Rights'. In Mthembu the SCA held: 93 In the pre-constitutional era, applying the law of evidence as applied by the English courts, the courts generally admitted all evidence, irrespective of how obtained, if relevant. The only qualification was that 'the judge always (had) a discretion to disallow evidence if the strict rules of admissibility would operate unfairly against an accused'.
The SCA refers to case law to support its view that, even before the constitutional era, some judges held that evidence which had been obtained from the accused involuntarily had to be excluded. 94 South African courts have invoked section 39(2) of the Constitution to develop common law which deals with, inter alia, the right to a fair trial. This has been the case, for example, with regard to the offender's right to be heard before a court imposes a sentence on him or her and the offender's right to be heard before an appeal court increases his or her sentence. 95 It is submitted that nothing prevents courts from developing common law by holding that evidence obtained through CIDT is inadmissible. It should be remembered that in developing common law, courts should always remember South Africa's international obligations. As the Constitutional Court held in Government of the Republic of Zimbabwe v Fick and Others, 96 '[w]hen courts are required to develop the common law … they must remember that their "obligation to consider international law when interpreting the Bill of Rights is of pivotal importance"'. 97
Conclusion
Section 35(5) of the South African Constitution empowers a court to admit evidence obtained in a manner that violates any right in the Bill of Rights, provided that the admission of the evidence would not render the trial unfair or otherwise be detrimental to the administration of justice. South African courts have over time developed rich jurisprudence on section 35(5). 98 Courts have held that any evidence obtained through torture is inadmissible. This is because of the absolute prohibition on torture and the fact that the admission of such evidence would always render the trial unfair and be detrimental to the administration of justice. Courts have not come out to expressly hold that evidence obtained through CIDT is, like the evidence obtained through torture, inadmissible and should be excluded under all circumstances. Relying on the practice of international human rights mechanisms, such as the CAT Committee, the Human Rights Committee, the UN Special Rapporteur on Torture, the UN Special Rapporteur on the Independence of Judges and Lawyers and the African Commission, the author has argued that South Africa has an international obligation to exclude evidence obtained through CIDT. The author has also relied on the jurisprudence of the SCA to argue that there is room for a strong case to be made for the exclusion, under all circumstances, of any evidence obtained through CIDT. The author has also demonstrated that the Supreme Court of Zimbabwe held that evidence obtained through CIDT should be treated as evidence obtained through torture and should be excluded.
